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First Supplement to Memorandum 74-53

Subject: Study 36.300 - Condemnation Law and Procedure (Operative Date)

This supplementary memorandum discusses the law concerning reircspective
operation of statutes and three alternative operative date provisions. The
Commission requested the staff to research these matters at the September
meeting, Some additional background materisls are attached as exhibits.
Exhibit I is from Witkin's Summary of California Law; Exhibit II is Professor
Van Alstyne's discussion of retrospective legislation in $ Cal. L. Revision
Comm'n Reports 520-537 {1963); Exhibit IIT is from 13 Cal. Jur.3d; Exhibit IV
is an excerpt from Flournoy v, State, 230 Cal. App.2d 520, 41 Cal. Rptr, 190
(1964).

BACKGROUND INFORMATION
A retrospective law is frequently defined in Califeornia cases as "one
which affects rights, obligations, acts, transactions and conditions which
are performed or exist prior to the adoption of the statute."l “A statute
is not mede retroasctive merely because it draws upon facts antecedent te its
enactment for its operation. . . . It must give the previocus transaction to
which it releates some different legal effect from that which it had under the

law when it occurred."2

1. Aetna Casualiy & Surety Co. v. Industrial Accident Comm'n, 30 Cal.2d 388,
182 P.2d 159 (1947).

2. Ware v. Heller, 63 Cal. App.2d 817, 148 P.2d 410 (194L4). But see B. Smith,
Retroactive Laws and Vested Rights, 5 Texas L. Rev. 231, 233 (1927)¢

There is no such thing as a law that does not extinguish rights,
powers, privileges, or immunities acquired under previously
existing laws. That is what laws are for,



Retrospective application of statutes involves two guestions: legislative
intent and constitutionality. The question of constitutionality need not be
considered until it is determined that the statute in question was intended

to be retrospective,

legislative Intent

At common law, there was a presumption against retrospectivity except
where the Legislature's intention to apply a provision retrospectively
clearly appeared. This presumption is continusd in Code of Civil Procedure
Section 3, which provides that "no part of it [the code] is retroactive,
unless expressly so declared."3 Section 3 has been variously interpreted,

b
In Callet v, Alioto, the court said thet every statute will be construed

go as not to affect pending causes of action and will not be given retroactive

effect in the absence of a clearly expressed intention to the contrary. Howe

ever, the legislative intention may be clearly or necessarily implied,
particularly where it is necessary to achieve the purpose of the legislation.
Sometimes courts have worked backwards from a suspicion that the statute would
unconstitutionally affect vested rights to determine that the Legislature must

6

not have intended retroactive operation.

3. In In re Bstrada, 63 Cal.2d 740, 408 P.2d 948, 48 cal. Rptr. 172 {1965)
(habeas corpus), the court said that an identical section in the Penal
Code merely embodies a ccmmon law rule of construction and should be
applied only after it is determined that it is impossible to ascertain
legislative intent.

4. 210 Ccal. 65, 290 P. 438 {1930). See also DiGenova v. State Board of Educa-
tion, 57 Cal.2d 167, 367 P.2d 865, 18 Cal. Rptr. 369 {1962).

5. City of Sausalito v. County of Marin, 12 Cal. App.3d 550, 90 Cal. Rptr. 543
(1970)5 McBarron v. Kimball, 210 Cal. App.2d 218, 26 Cal. Rptr. 379 (1962).

6. See Barber v. Galloway, 195 Cal. 1, 231 P. 34 (192k); Saso v. Furtado,
104 Cal, App.2d 759, 232 P.2d 583 (1951).
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It has aleo been said that the presumption against retroactivity stated
in Section 3 applies only to substantive provisions and not to procedural
matters.T Hence, procedural statutes may be applied retroactively although
the Legislature has not expressly so stated. Retrospectivity in the case
of procedural provisions apparently means application to pending actions; it
does not contemplate the invalidation of procedural steps already taken. A
different theory which reaches the same result is that it is not retrospective
application to apply procedural statutes to pending actions.8 The result of
these two approaches is stated in Code of Civil Procedure Section 8:

No action or proceeding commenced before this Code takes effect, and no

right accrued, is affected by its provisions, but the proceedings therein

must conform to the requirements of this Code as far as gpplicable,

Whether an action is considered pending for the purposes applying & pro-

cedural statute is alsc subject to varying interpretation. In People v, Nash,

the court said that generally procedural rules will be applied only to cases
pending and undetermined on the effective date of the legislation gnd will
not apply to causes in which judgments have been entered prior to the effec-

10
tive date. In Olson v. Hickwman, however, where a provision for attorney's

fees beceme effective six days after the court of appeal decision, the court
held that the action was still pending since the 30-day period for rehearing

and 60-day period for appeal to the Supreme Court had not run.

7. Wood v. Wood, 126 Cal. App. 237, 1k P.2d 584 (1932).

8. See Olivas v. Weiner, 127 Cal. App.2d 597, 27h P.2d 476 (1945); Arques
v. National Superior Co., 67 Cal. App.2d 763, 155 P.2d 6L3 (1954).

9. 15 Cal. App. 320, 11k P. 784 (1911).

10. 25 Cal. App.3d 920, 102 Cal. Rptr. 248 (1972).



& basic difficulty in applying these rules is that it is impossible teo
determine with certainty which provisions are procedural and which are sub-
stantive.l1 Even if it can be determined from the appearance of or the label
attached to a particular statute whether it is procedural or substantive, a
procedural statute will be treated as substantive if its effect is substan-
tive.12 Similar difficulties are encountered with determining what are
remedial, curative, or evidentiary provisions--all of which are entitled to
special treatment unless they are substantive in effect, in which case they

may run afoul of constitutional requirements.

Constitutionality

If it is determined that the Legislature "intends" a statute to epply
retrospectively, the court must then determine whether it may constitutionally
be given retrospective effect. It is often stated as z rule that a retro-
spective statute is unconstitutional if it deprives one of vested rights
subject to protection by the state or if it impairs the obligetion of con-
tracts.13 This rule is conclusory, however, for "vested right" is defined as
& right which the state should protect and which cannot be abrogated by
statute.lh Writers on the subject of retrospectivity conclude that it is

impossible to define vested right in advance and that courts decide gquestions

11, Black's Law Dictionary defines procedural law as "that which prescribes
method of enforcing rights or obtaining redress for their invasion;
machinery for carrying on a suit" and substantive law as "that part of
the law which creates, defines, and regulates rights."

12. Bees Aetna Casualty & Surety Co. v. Industrial Accident Comm'n, 30 Cal.23
388, 182 P.2d 159 (1947); City of Sausalito v. County of Marin, 12 Cal,
App.3d 550, 90 Cal. Rptr. 843 (1970).

13. See Miller v. McKenna, 23 Cal.2d 77h4, 147 P.2d 531 (19kbk}; Kenney v.
Wolf, 102 Cal. App.2d 132, 227 P.2d 285 (1951).

14, See Flournoy v. State, 230 Cal. App.2d 520, 530-531, 41 cal. Rptr. 190
(1964) (attached as Exhibit IV).
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of the constitutionality of retrospective statutes by a concept of due process

1>

and fairness. Hochman states that the constitutionality of such statutes
is determined by three factors: "the nature and strength of the public
interest served by the statute, the axtent to which the statute modifies or
abrogates the asserted preenactment right, and the nature of the right which
the statute alters."16

Vested rights are usually property or contract rights of persons other
than public entities.lT Partial lists of rights held to be vested or not
vested are included in Exhibit I (Sections 283-284} and Exhibit III (Sections

27h=275),

ALTERNATIVE OPERATIVE DATE PROVISIONS

1. BSingle Effective Date--Leave Application to Courts

At the last meeting, the Commission tentatively adopted the following
operative date provision:

§ 1230.065. Operative date

1230.065. This title becomes operative July 1, 1977.

15. See Greenblatt, Judicial Limitations on Retroactive Civil Legislation,
51 Nw. U.L. Rev. 540 (1956)}; Hochman, The Supreme Court and the Con-
stitutionality of Retroactive Legislation, 73 Harv. L. Rev. 692 {1960);
B. Bmith, Retroactive Laws and Vested Rights, 5 Texas L. Rev. 231
(1927) & 6 Texas L. Rev. 409 (1928).

16. Hochman, supra, at 697. Hochman's analysis is quoted and applied by the
court in Flournoy v. State. See Exhibit IV at 532-53h.

17. See 13 Cal. Jur.3d Constitutional Law § 274 at 506 (1974). For the
view that govermmental entities normally are not considered to have
vested righis, see Hochman, supra, at 72l4; and Van Alstyne, Exhibit
I, at 521,




The staff was directed to expand the Ccmment to this section to state the
general rules concerning construction of an operative date provision. Ac-
cordingly, we suggest the following:

Comment. Section 1230.065 delays the operative date of this title
until July 1, 1977, to allow sufficient time for interested persons to
beccme familiar with the new law. Procedural provisions of this title
are applicable to pending actions as far as practicable. See Code Civ.
Proc. § 8. Substantive provisions of this title are applicable only
prospectively, Cf. Code Civ. Proc., § 3. For a discussion of these
principles, see 5 B. Witkin, Summary of California Law, Constitutional
Lav §§ 282-289 at 3571-3580 (8th ed. 1974).

The staff considers this alternative to be undesirable. While it is
obvious from the preceding discussion and the material in the attached exhibits
that it is impossible to state with complete certainty which provisions may be
mede retrospective and which may not, the Commission should not conclude from
this that the entire problem is best left to the courts, The broad rules
stated in the Comment offer little guidance, If this alternative is adopted,
the implementation of the rew law would be left to the vagaries of rules of
construction. Litigation would occur concerning the legislative intent and
whether a particular provision is substantive, procedural, or procedural but
substantive in effect. The courts would have to decide whether to apply
substantive provisions to causes of action arising before the effective date
where proceedings have not been commenced before such date. If anything can

be done to alleviate this uncertainty, it should be done.

2. Uniform Code Scheme--New Law as Far as Practicable

At the last meeting, the Commission discussed a draft of an operative
date provision based on the Uniform Code. It is set forth on page 7 of
Memorandum 74-b6. The staff considers this alternative to be preferable
to the first alternative., It solves the problem of determining to which

proceedings the new law applies. Subdivision (b) makes clear that the new



law applies to pending proceedings; subdivision (c¢) provides that provisions
concerning the right to take, precondemraticn activities, and pleadings do
not apply to pending proceedings; and subdivision (d) makes clear that post-
trial motions and appeals are governad by the old law. This alternative makes
the legislative intent clear. Some litigation weuld result frem subdivision
(b) which applies the new law, both substantive and procedural, to the

" However, the question of what is substantive

"fullest extent practicable.’
and what is procedural is eliminated. 1I% is also possible under this alterna-
tive to raise a cconstitutional claim that to apply certain substantive pro-
visions of the new law retroactively (ELELL in pending proceedings) would
abrogate vested rights. However, such claims should be at a minimum since,

in most respects, the new Eminent Domain Law does not restrict rights of

individuals.

3. Printed Tentative Recommendation Alternative--Qld Law for Pending Actions

Section 1230.070 of the printed tentative reccmmendation, in relevant
part, provides as follows:

1230.070. No proceeding to enforce the right of eminent domain, . . .
commenced prior to the enactment of this title and the repeal of former
Title 7 of this part, is affected by such enactment and repesl.

This alternative has the virtue of making the legislative intent certain. It
also avoids the difficult problems of deciding the difference between substance
and procedure, the meaning of vested rights, and the extent to which new pro-
cedure may practicably be applied to pending cases. While the staff prefers
this alternative from the standpoint of certainty, we prefer the second
alternative from the standpoint of implementation. The third alternative
continues cold lav for a longer pericd than the second alternative. By allow-

ing ©ld law to apply depending on the date of ccmmencement of proceedings,



public entities will be encouraged by the third alternative to file all the
actions they can before the operative date of the new law. Moreover, for a
considerable period of time (especially if appeals and retrials are con-
sidered), the courts and lawyers will be applying two different bedies of

law depending on when the complaint was filed.

Conclusion

Since the Eminent Dcmain Law contains many improvements over existing
law, the Cammission should choose the operative date provisien which puts
the new law into effect as soon as feasible, consonant with constitutional
limitations. The staff believes that the second alternative based on the
Uniform Code offers the best balance of speedy implementation and certainty.

The staff believes the third alternative to be preferable to the first.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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EXHIBIT I

B, Witkin, Summary of Californis law, Constitutiomal Law
f5 ' 3§ 282.280 (Ben ma. 19THII

B. Retrospective Legislation.
1. OChanges Affecting Substantive Rights,
- {a) [§%682] In General
{1) What Constitutes Invalid Retrospecme Law. A retroupaehve
; or retrosctive law is not invalid as such. Neither the federal nor Cali-
: fornia Constitution prohibits the enactment of legislation operating on
preexisting matters, rights or obligations. (McCann v. Jorden (1938)
218 C. 877, 579, 24 P.2d 457; Los Angelgr v. Oliver (1929) 102 C.A.
293, 309, 283 P. 298; Macedo v. Macedo (1938) 29 C.A.24 2387, 390, 84
P.2d 552; League v. Tezas (1902) 184 US. 156, 22 8.Ct. 473, 46 L.Ed.
478; see 73 Harv. L. Rev. 693.)
Such a law is invalid, however, if in conflict with certain constitu-
tional protections: () If it is an ex post facto law (supra, §258); (b)
if it impairs the obligation of a contract (infra, §619); (c) if it de-
prives a person of a vested right or substantially impairs such right,
thereby denying due process. (Roberts v. Wehmeyer (1923) 191 C. 601,
812, 218 P, 22; see 73 Harv. L, Rev. 692 48 Cal. L. Rev. 216 [“Donstitu-
- ‘tional and Legislative Considerations in Retroactive Lawmaking”];
16 Am.Jur.2d, Constitutional Law §413 et seq.) ‘
(2) Statute Progpective In Effect. Even though a statute in some
respects deals with a prior event or transaction, its actual effect may
be prospective, and its operation valid. (See Record v. Indemnity Ins. -

3571
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§283 CONBTITUTIONAL Lhr

Co. (1951) 103 C.A.2d 434, 443, 220 P.2d 851 [amendment providing for
attorney’s fee in induatrial accident case, validly applied to prior in-
jury where the fee was for subsequent services]; cf. Hogan v. Ingold
(1952) 38 C.2d 802, 243 P.2d 1, infra, §285.}

(b) [§283] Vested Right as Basis of AM.

A person attacking a retrospective law must first establish some
vesied right. Thus, if & landowner applies for or obtains a permit to
construet a building under an existing zoning ordinance, and thereafter
the ordinence is amended to prokibit structures of thai type in the
particular sone, the new law may operate retroactively to compel denial
or revocation of the permit, where ke has not engaged in substantial
building or incurred expenses in connection therewith. (Brougher v.
Board of Pub. Works (1928) 205 C. 426, 432, 271 P. 487; see also
McCams v. Jordan (1933) 218 C. 577, 579, 24 P.2d 457; Vincent Pet.
Corp. v. Culver City {1941) 43 C.A.2d 511, 516, 111 P.2d 433 {license
or permit issued under police power, e.g., to drill for oil in a particular-
distriot, is & mere privilege and not property, and can be revoked at
* any time]; Coz v. State Social Welfare Board,(1961) 193 C.A.2d 708,
718, 14 C.R. 778 [legislative power to withdraw or specify conditions on
old age benefits upheld; no vested right]; Spindler Reslty Corp. v.
Monning (1966) 243 C.A.2d 255, 53 CR. 7; 16 Am.Jur.2d, Constitn-
tional Law $§419 et seq.; on professional license, see infra, §884; on
retroactive tax legislation, sce Tazation, §24.) :

In Spindler Realty Corp. v. Monwing, supra, plaintiff, contemplat-
ing the construction of a hotel cr apartment houes, obtained a grading
pcrmit, and spent a considerable sum grading. But before he could
complete his plaus and get a bailding permit the city adopted a reson-
ing ordinance prohibiting the propoeed nse. Held, a grading permit,
though here.a necessary prerequisite to a building permit, was not its
equivalent, and no vested right arose. (243 C.A.2d 264.) .

On the other hand, in Trans-Oceanic Oil Corp. v. Sonia Barbars
(1948) 85 O.A.2d 776, 194 P.24 148, a permit to drill for oil was granted
by defendant eity council, and aubstantial expenses were inourred by
plaintiff in preparation for drilling. Held, plaintiff obtained & vested
right to drill, and the attempted revocation of the permit was & denial -
of due process. The Vimceni case, supra, was distingnished and its
language limited to the situation in which the permitteo fails to comply
with the eonditions of the permit. (85 C.A.2d 795.) And in Sonia
Barbors v. Modern Neon Sigs Co. (1961) 189 C.A.24 188, 105, 11 CR.
57, the zoning cases on invalidity of destruction of a nonconforming use
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CoxsrrruTioNat Law 4283

without & ressonable amortization period (see infra, §477 et seq.) were
applied by analogy to an ordinance requiring the removal, within one
year, of moving signs visible from the highway. ’

Tn California, the various amendments to our community property
laws, enlarging the interest and rights of the wife and limiting those
of the husband, were held invalid where retroactively applied to prop-
erty acquired prior thereto. (See Communily Properly.) And an
attempt by repeal of a statute to deprive a plaintiff of an accrued
contractual cause of action is a violation of the due processns well as
the contract clause. (Coombes v. Gele (1932) 285 U.8. 434, 53 8.Ct. .
435, 76 L.Bd. 866, infra, §621.) (See also Wezler v. Los Angeles
(1952) 110 C.A.2d 740, 747, 243 P.2d 868 [divoreed mother's acerned
cansé of action for child’s death not subject to statutory change making -
father a necessary partyl.)

The prineiples were reexamined in Flournoy v. Californis (1964)
230 C.A.2d 520, 41 C.R. 190, upholding the retroactive application of -
statutory immunities under the new governmental liability law (see
Torts, §92). ‘

(1) The term “vested right” is not susceptible of clear definition,
and its meaning is not dependent upon the distinction between stata-
tory and common law rights or between contract and tort causes of
action. (230 C.A.2d 531.) : - :

(2) Retrosctivity is determined by certain factors: “the nature
and strength of the policy interest served by the statute, the axtent
to which the statute modifies or abrogates the asserted presnactment
right, and the nature of the right which the statute alters.” (230
C.A.2d 532, quoting 73 Harv. L. Rev. 687.) 'Thus, the first factor i
illustrated by the Blaisdell (mortgage moratorinm) case {infra, §629);
the second is applied hy the cases which distingunish between statutes
affecting rights and those affesting remedies; the third involves the
element of reliance or reasonable Stpectation of continuance of pre-
existing law. (230 C.A.2d 531.)

(3) Here the public interest in the limited defense given by
Govt.C. 835.4 is important; the effect on the preenactment right is not
great, and retroactivity involves no element of surprise: .

“Grouping together the three factors, upon the summation of
which constitutional retroactivity depends, we find here legislation
wherein public interest is great and such interest attaches importantly
to its retroactive application. We weigh this agninst a right whiock
has not been, in our estimate, grievously impaired. And also, 88 8
part of the weighing process, we deal with a right which only existed
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£284 CoxgrirurioNal Law

through the retroactive application of Muskopf. The result of this
weighing tips the scalea to require our decision that the legislative
declaration of retroactivity . . . isnot unconstitutional-—-as applied
to the facts and provisions of the 1963 legislation here involved.” (230
C.A.2d 537.} (For other cases holding the new governmental liability
gtatutes retroactive, see Toris, §92.} '

(¢) [§284] OChanges in Conditions of License,

It is frequently declared thaf the license to practiee & profession
or ealling, such as medicine or law, once obtained by compliance with
legally prescribed conditions, ie & uproperty right” or “vested prop-
erty right” and entitled to protection as such. The cases which state
this proposition are, however, mainly concerned with arbitrary pro-
ceedings which deny procedural due proecess. A distinet question
arises where a regulatory statute retroactively changes the qualifica-
tions for the license, so that the licensee faces more onerous conditions
or iz sctually prevented from further practice. In Rosenblatt v.
Calif. State Bd. (1945) 69 C.A.2d 69, 73, 1568 P.2d 199, the court held
that the granting of the license confers no vested right on the licensee,
and that he accepte it subject to the power of the state to impose further
regulations in the public interest. Aoccordingly, while petitioner had
qualified and had been licensed as an “assistant pharmacist” on the
basis of certain training and experience, it was held proper to deny
him & renewal license after the Legislature had repealed the statutes
permitting persons of ench lesser skill to engage in this work.

Similarly, in Castleman v. Scudder (1947) 81 C.A.2d 737, 185 P.2d
35, petitioners, business opportunity brokers, made contracts to sell
businesses. The contracts lacked a definite termination date. There-
after B. & P.C. 10301(f) was enacted to provide for revocation or
suspension of & broker’s license for demanding a fee under such a
contrast. Held, the statute was applicable to petitioners, who made
claims for commissions after {Re statute became effective. “[H]aving
gualified as licensees in a business already regulated under the police
power of the state, they thereby accepted such licenses subject to the
possibility of further regulatory legislation upon the ssme subject
matter.,” (81 C.A.2d 740.)

2. GOhanges in Provsdure. |
(s) [§385] Valid Retrospective Laws.

There is no vested right in existing remedies and rales of proce-
dure and evidence. Hence, generally speaking, the Legisiature may
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CoNaTITUTIONAL Law §286

change such rules and make the changea apply retroactively to causes
of action or rights which accrued prior to the change. (Los Angeles v.
Oliver (1929) 102 C.A. 209, 315, 283 P. 298; San Bersardino v. Ind.
Ace. Com. (1933) 217 C. 618, 628, 20 P.2d 673; Beal v. Superior Court g
(1934) 137 C.A. 559, 31 P.2d 223; Patek v. Calif. Cotton Mils (1935)
4 C.A.24 12, 40 P.2d 927; Mattson v. Dept. of Labor (1934) 293 U.8.
151, 55 8.Ct. 14, 79 L.Ed. 251; see 35 Harv, L. Rev. 198; 12 Bo. Cal.
L. Rev. 471; 41 A.L.R.2d 798; 16 Am.Jur.2d, Constitutional Law §427.)

Thus, ir Los Angeles v, Oliver, supra, 102 C.A. 311, at the time a
condemnation snit was brought the statute made the value of the pro-
perty determinable as of the time of frial; an amendment was beld
validly applicable to a suit already commenced which changed the time
to that of summons (23 months earlier). The court pointed out that
the only vested right was that just compensation be paid, and that the
procedure for ascertainment, within reasonable limits, was subject to
legislative change. (See alto Mercury Herald Co, v. Moore (1943) 22
C.2d 269, 274, 138 P.2d 673 [changes in procedure to redeem lands
sold for tax delinguency); Casey v. Kate (1952) 114 C.A.2d 881, 260
P.2d 291 [1949 amendment to Prob.C. 707 requiring filing of claim
‘against estate of decedent torifeasor validly applied to cause of sction
for malicious prosecution which arose prior to the enactment]; Halbert
v. Berlinger {1954) 127 C.A.2d 6, 14, 273 P.2d 274 [same mmendment;
Casey followed]; Hegan v. Ingold (1852) 38 C.2d 802, 812, 243 P.2d 1
[Corp.C. 834, requiring security for costs in shareholder’s derivative
suit, validly applied to action commenced after enactment although
brought by a plaintiff who acquired his shares before, and based on
wrongs allegedly committed before; see dissent]; Owens v. Superior
Court (1859) 52 C.2d 822, 833, 345 P.2d 921, 1 Cal. Proc., 24, Jurisdie-
#ion, §90 [provision governing service on person leaving state]; Site-
man v. City Board of Education (1964) 61 C.2d 88, 37 C.R. 191, 389
P.2d 719 [law giving probationdry teacher right to hearing and protec-
tion against diemissal except for eause]; 81 A.LR.2d 417 [shortening
time allowed for appellate review]; 98 A.L.R.2d 1106 {imposing, re-
moving or changing monetary limitalion of recovery for personal in-
jury or death].)

(b) [§288] Necessity That Eficient Remedy Be Left.

An important qualification of the rule stated in the preceding
gection is that the Legislature cannot, by a purported change in pro-
cedure, cut off all remedy. Unless it leaves & reasonably efficient
remedy to enforce the right, the right itself is affected, and the statute
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§a87 CoNSTITUTIONAL Law

will be held invalid as an imprirment of a snbsiantive right (supra,
§283). (Sece Lane v. Wilson (1938} 307 U.8. 268, 59 8.Ct. 872, 876, 83
L.Ed. 1281, 1283 [statute requiring Negroes to register in a 12-day

- period or be perpetnally barred from voting; period held too re-

stricted].)

The distinction is illustrated by cases dealing with the 1933 amend-
ments to C.C.P. 583, providing for mandatory dismissal of an action
not brought to iriai within 3 years. Formerly the period ran from the
filing of the answer; by amendment the period ran from filing of the
action {complaint}, an earlier date. Asto pending actions in which the
time had already rup if the new statute were applied, it was invalid
because it immediately cut off the entire remedy. {Coleman v. Su-
perior Court (1933) 135 C.A. 74, 76, 26 P.2d 673.) Baut as to pending
actions in which a substantial period of time still remained to bring the
case to trial, the amendment was given a valid retroactive application.
(Rosefield Packing Co. v. Superior Court (1935) ¢ C.2d 120, 122, 47
P.2d 716} {See also, holding the time adequate, Casey v. Kotz (1952)
114 O.A.2d 391, 250 P.2d 291; Halbert v. Derlinger (1954) 127 C.A.2d
6, 14, 273 P.2d 274.)

There is considerable avthority to the effect thal the statute must,
in such situstions, expressly provide a reasonabie time limit, and that
where the Legislature fails to do so, reiroactive application is invalid
even though in fact a substantial period waa available before it became
effective. However, in the Rosefield case, suprs, California took the
contrary view. _ _

The doctrine that an efficient remedy must be left is relevant only
-vhers & statute affects the remedy of a private person. It does not
apply whers the state gives up & remedy of its own or of one of its
agencies. The issue in such a case is not due proceas, but whether the
Legislature has made a gift of public money in violation of the con-
stitntional probibition. (Calif. Emp. Stab. Com. v. Payne (1947) 31
C.2d 210, 215, 187 P.2d 702, Taxation, §17.)

3. [§387] Deprivation of Defense.

It has been held that a statnte which deprives a person of an.
existing defense to mnother’s claim may be deemed an impairment of
a vested right; ie, the immunity from successful suit is equivalent
to & right.

Thus, in Morris v. Pecific Eiec. Ry, Co. (1935) 2 C.2d 764, 767, 43
P.2d 276, the law at the time of an automobile accident made violation
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CoNsTITUTIONAL Law | §287

of the speed limit contributory negligence per se, barring, recovery.
Aftor the snit was commenced, an amendmeni made such violation only
prima facie evidence of negligence, Held, the amendment could not be
applied to the pending action, for it would deprive the defendant of an
absolute defense. (See generally 113 ALR. 788; 16 Am.Jur.2d, Con-
stitutional Law §425.) '

There are two chief illustrations of statuies taking away existing
defenses : _

(8) Statutes of Limitation, . Where the statute has not yet run,
the Legislature may validly extend the period. (Mudd v. McColgan
(1947) 30 C.2d 463, 468, 183 P.2d 10.) But where it has already run,
the defense is regarded in most states 85 a vested right and the Legis-
lature eannot remove the bar and destroy the defense by a retronctive
law. (See Chambers v. Gallagher (1918) 177 C. 704, 708, 171 P. 831;
133 A.L.R. 384; 63 Harv. L. Rev. 1191.) The United States Supreme
Court has taken the contrary position, holding that the statute of
limitations ordinarily relates to remedies rather than rights, and that
the retroactive revival of a barred personal claim for money or dam-
ages merely disappoints a hope of defense and does not deprive the de-
fendant of & vested right. Under this view an extension of the period

of the statute is void only where the lapse of time has created a prop:

erty right, e.g., a title to real or personal property by adverse posses-
sion. (Chase Securities Corp. v. Donaldson (1945} 325 U.B. 304, 65
8.Ct. 1187, 1142, 89 L.Ed. 1628, 1635.) (See 2 Cal. Proc., 2d, Actions,
§244.)

(b} Curative Statutes. Where the performance of governmental
functions is unsuthorized or invalid, by reason of irregularities or
ihaecuracies in compliance with law, the Legislature may gometimes
remedy the defects and validate the acts by a curative statute. The
theory is that what the Legislature could have authorized originally
it can later validate by ratification, and thateprocedural requirements
which it could have omitted originally it can dispense with later. (Bee
Swayne & Hoyt v. Unifed States {1937) 300 U.8. 297, 57 B.Ct. 478, 480,
81 L.Ed. 659, 663; Groham & Foster v. Goodeell (1931) 282 U.S. 409,
51 S.Ct. 186, 194, 75 L.Ed. 415, 440; Chase v. Troui (1905) 146 C. 350,
80 P, 81; Miller v. McKenna (1944) 23 C.2d 774, 781, 147 P.2d 531; 51
Harv. L. Rev. 1069; 140 A.L.R. 59; 16 Am.Jur.2d, Constitutional Law
§430; Taration §184.) Bot where a right or title hag already vested,
it cannot be impaired by subsequent curative legisiation. (Miller v
McKenna, supra; see Taxzation, §184.)
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4. [§288] Coustruction Against Retroactivity.

A statute affecting & substantive right will, if possible, be con-
strued prospectively to avoid a declaration of unconstitutionality.
{See Saso v. Furtado (1951) 104 C.A.2d 759, 764, 232 P.2d 583 [statu-
tory regulation restricting manner and extent of transfer of liquor
license held inapplicable to agreement to transfer, performance of
which was due before act went into effect].) ‘

Even & procedural statute which may validly be given a retro-
spective operation will ordinarily, for reasons of fairness, be con-
trued ae prospective, unless the legislative intent to make it retro-
active clearly appears, (Krause v. Rarity (1930) 210 C. 644, 655, 293
P. 62; Callet v, Alioto (1930) 210 C. 65, 67, 290 P. 438; Estate of What-
ing (1930) 110 C.A. 399, 403, 204 P, 502; Jones v. Summers (1930) 105
C.A. 51, 54, 286 P. 1093; Rainey v. M:chet (1936) 6 C.2d4 259, 281, 57
P.2d 932; Medsca! Fimance Assn. v. Wood (1936) 20 C.A.2d Supp. 749,
750, 63 P.2d 1219; Douglas Aircraft Co. v. Cranston (1962} 58 C.2d
462, 465, 24 C.R. 851, 374 P.2d 819; see 18 Cal. 1. Rev. 331 {Krause,
casel.)

Thus, in DiGenova v. Siate Board of Education (1962) 57 C.2d 167,
18 C.R. 369, 367 P.2d 865, the Education Code was amended to require
revooation of teaching credentinls of a person convicted of certain -
defined sex offenses. Held, the new law was inapplicable to petitioner,
sonvicted before its adoption: “It is settled therefore that no statute
is to be given retroactive effect unless the Legislature has expressly
30 declared and that this rule is not limited by a requirement that a
statute be liberally construed to effect its ob]eets and promote justice.”
(57 C.2d 174.)

Thie policy is particularly strong where the statute, though partly
procedural in form, is mainly substantive in nature or effect. In defna
Cas. & Burety Co. v, Ind. Ace. Com. (1947) 30 C.2d 388, 394, 182 P.2d
159, the contention was made that there is no presumption againat
retrospective construction of statutes relating merely to remedies and
modes of procedure. The court’s answer was a8 follows: “This rea-
soning . . . sssumes a clear-cut distinction between purely ‘proce-
dural’ and purely ‘substantive’ legislation, In truth, the distinction
relates not so much to the form of the statute as to its effects, If sud-
stantial changes are made, éven in a statute which might ordinarily be
olassified as procedural, the operation on existing rights would be
retroastive because the legal effects of past events would be changed,
and the statuts will be ecnatrued to operate ounly in future unless the
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legislative intent to the contrary clearly appears.” (30 C.2d 394.)
{See also California v. Ind. Acc. Com, (1957) 48 C.2d 355, 361, 310 P.24
1 [following Adetna case]; Estate of Giordano (1948) 85 C.A.2d 588,
193 P.2d 771 [statute changing buarden of proof as to reciprocal inherit-
ance rights, construed prospectively]; Ghera v. Sugar Pine Lumber
Co. {1964) 224 C.A.2d 88, 89, 36 C.R. 305, 2 Cul. Proc., 24, Actions, §242
[new statute enlarging limitation period for recovery of penal damages
for trespass]; Gemeral Ins. Co. v. Commerce Hyatt Houge (1970) 5
C.A.3d 460, 471, 85 C.R. 217 {statute providing that parties to contract
may require written notice of intention to rely on excuse of preven-
tion}; 66 A.L.R.2d 1444 [changing manner of distribution of recovery
or settlement for wrongfa!l death}; 98 A.L.R.2d 1105 {statute imposing,
removing or changing monetary limitation of recovery for personal
injury or death}; 22 So. Cal. L. Rev. 194.)

0. [8289] Extraterritorial Legislation.

Rights vested in one state cannot be impaired by legislation of
another. So, if a citizen of one state exercises his privilege of com-
ing into another, the latter state cannct, as a condition of entrance,
compel him to give up property rights vested elsewhere. (See Esiate
of Thornion (1934} 1 C.2d 1, 5, 33 P.2d 1; 8 So. Cal. L. Rev. 221; Com-
munity Properly.) Similarly, one state eannot tax land or interests
in land situated outside its borders. (Semior v. Braden (1935) 295
U.8. 422, 55 8.Ct. 800, 79 L.Ed. 1520; see Tnzation, §26.) '

One state cannot impose additional burdens and liabilities on a
party under a contract validly made in another state. (Hartford Ind..
Co. v. Delta Co. (1934) 292 T.S. 143, 54 8.Ct. 634, 636, 78 L.Ed. 1178,
1181.) However, in Osborz v, Ozlin {1940) 310 U.8. 53, 60 8.Ct. 758,
761, 84 1.Ed. 1074, 1078, it wagz held that a atate may require that all
insurance coniracts on property or persons within the state be signed
by & local agent who receives the usual fee, even though the contract
iz written outside the state with a broker outside the state. “[T]he
mere fact that atate netion may have repercussions beyond state lines
is of no judicial signifieance sc long as the action is not within that
domain which the Constitution forbids” (See also Watsen v. Em-
ployers Linbilily Assur. Corp. (1954) 348 1.8, 66, 75 8.Ct. 166, 170,
9% L.Ed. 74, 82 [state statute allowing direct tort action ageinst lia-
hility insurer validly applicd to foreign insurer whose contraet waa
made in another state with a elause against such action).}

Statuter providing for escheat of intangible property, such as un-
claimed insurance money due on matared policies, or shares of stock
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and dividends, raise serious questions of extraterritoriality, for the
situs of the intangible is fictional, and more thun oune state may seek
te apply its statule to the property. The constitutional principle is
now established that the holder of the property (e.g., the insurance.

company or other corpe ration) is deprived of due process if it is com- .

pelled {o give it up in one jurisdiction without assurance of freedom ..
from euit in another. (See Western Union Tel. Co. v. Pennsylvania
(1961) 368 U.S. 71, 82 8.Ct. 199, 201, 7 L.Kd.2d 139, 142; Teras v.
New Jersey {1965) 379 U.S. 674, 85 S8.Ct. 626, 13 L.Ed.2d 596; 76
Harv. L. Rev. 132; 79 Harv. L. Rev. 201; 50 Cal. 1. Rev. 735; 1 Cal.
Proc., 24, Juﬂsdzctwn §1690.)
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EXEIBIT XII
[13 cal. Jur.3¢, Constitutionsl law §§ 274-275 (1974)]

§ 274, In geaeral _

The right of an heir to his inheritance depends on positive law
and is not & natural or absolute nght. Il is therefore competent
for the legislature to change the rights of inheritance.® The
legislature may also change the laws governing testamentary
power.* But when, by the desth of a testator or intestate, the
rights of the heirs have vested, such rights cannot be impaired by
subseguent legislative ncts.® Similarly, amendments whereby it is
sought to lessen, enlsrge, or change in any manner the rights of
the respective spouses in community property are not to be given
a retroactive effect in any case 83 to rights which have vested
prior to the enactment of the amendment.® Neither can the right
of survivorship in a joint tenancy be divested retroactively.”

43, Decapenty’ EstaTez {34 od., Annctations: Constitutionality of '

DEsCENT AND DIFTRIBUTION § 6). #Majute repesling or changing counse of
descent and distribution of property,

4. Wuis (2d o, §2). 103 ALR 223; Statutory change of age .
of majority s affecting vested rights in
decadents’ mtates, 170 ALR 122,

Law Beview: 3 CLR 49 (vested right
in powty of tesiamentary disposition
ard in inheritance).

] ; 85, McKay v Lauriston 204 C 557,
2. 269 F 319,

For genera! discussion as to what
Jasy governs community  propernty
righta, see FamiLy Law (24 o,
""’nﬂ‘“ for seeerting ooy ol rre ProrERTY § 5).

doss
venuio Betsie 183 € 382 43, Girver v Blsnchar 40 C 194
As 1o right of survivorship in joint

578
Por peneral discussion s to what
tenuncy generslly, sec COTENANCY
law governs the rights of sucomsion. . 1o Ownersior (24 ed., Co-

_ TENANCY § 16).
Wi (5 ed., § 3). Annviatior: Comtrutionslity of ret-

s12 4 13 Cal Jur 3d
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CONSTITUTIONAL LAW §214

Interests acguirad under governmentsl licenses or permits may
or may not amount o vested rights, according to the circum-
stances. Thus, a license to practice a profession is in itself & vested
property right in the constitutional sense that it cannot be arbi-
trasily taken away.® But to the extent that a licensed occupation
remains subject io regulation and control under the police power,
rights to carry on such occupation under a license are not
yested.® And though performance under a license or permit
granted under the policc power may result in the creation of
vested property rights,” such a license or permit does not in itself

create any vested right of contract or property.*

Vested rights do not include rights in an offce or rights of
political power, except those conferred by the constitution.™ Since

the right te
of its agencies

an office or employment with the government or any
is not a vested property right” removal therefrom

cannot raise an issue as to due process of law. But pension rights
acquired by public employees under statutes become vested at

rospective  application  of Unsform
Principal and Income Act or other
statutes reiating to ascertainment of
principal snd income end appottion-
ment of receipts and expenses 2mOng
life tensnts and remaindermen, &9
ALR2 1137

£8. Lassne v State Board of Optoine-
try I% C2d 831, 123 P2d 457,

&9, Gregoty v Hecke 73 CA 268,
238 P 787, Rosenblsst v Chlifornia
State Bowrd of Pharmacy 6% CAXd 69,
L8 P2d 199 Murnll v State Board of
Accountancy 97 CA2d P09, 2i# FP2d
169

80, Trans-Ovearic (hf Corp. v Sents
Barburs 55 CA20 776 i9d F2d 148,

81. Vincent Peirofesm Corp. v Cul-
ver City 43 CAZd 311 111 Pid 433

As to impsirment of vested nghty
under police power gencrally, wee
% 271, wipra,

13 Cal Jur 2d

Aniations: of state to re-
quire changes in ings previcualy
erecied im order to comply with new
mquimmmmtorwm
ticn of hesith and sefety, 109 ALR
1117; Rezoning or amendment of zon-
ing reguintions wms affecting persons
who have purchased or improved
prupmrinzdinmeonoriﬁnﬂmh-
tions, 136 ALR 300,

£1. Paype & Dewey v Treadwell 16
C 220 Sponogle v Cumow: 136 C' 580,
&9 P 355 Oeuproe v Fayne 197 C 529,
2 P28

83, PusLic OFFICERS AND . EM-
PLOYEER (Id eod, PusLic OFFICERS
§ 9

84, Ludolphk v Bosrd of Police
Comrs. 30 CA2d 215, 86 Pl 11K
farez v Board of Police Comrs. 78
CARd 638, 178 P2d 537,

$13
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least upon the happening of the conlingency upon which the
pension becomes paysble®

§ 275. Rights of iitipation
A vested righ: of rction is property in the same veuse in which
wngible things are preperty, and is equadly protected against
arbitrary interfereace™ Where 2 right of action has arisen under
the common lew or & statute coditving the common law, the
cause of action is a vested property right that may not be
impaired by legislation annulling it or creating a new bar by
which it may be defeated. The repea! of 2 statute involved in such
a case does not mffect existing catses of action.” Where a right of
action does not exist at common law, ou the other hand, .but
depends solely on & statute, the repeal of the statute destroys the
right unless the right has been reduced to final judgment, or
unless the repealing statute contains & saving clause protecting the
right in pending litigation.® For example, 8 common-law action
for personal injuriem svatsined by & guest as the result of the
ordinary negligence of an automobile driver will survive a statu-
tory change limiting recovery to cases of extraordinary negligence;
but a statutory cacse of action for & death in such a situstion is
terminated by the engctment of such & siatutory change without &

38, Keeri v Long Bumch 25 CX 348,
179 P2t 799

For general discuision on effect of
amendinents to peaskon laws, soe Pew-
SIONE ANC RETIREMENT SvsTEME (24
od., Proensonis §#4 27 < seqg).

S6 James v Onkiaad Tracvion Co.
10 CA 783 103 P 182 Anderson v
O i27 CA 123 13 P3d 326

57. Calles v Adioto 210 C 55 20 p
435: Kravve v Narity 210 O 644 293
P82 TVALK 1327

58, Peopde v Bk o San Luix
Obispo 13% C 83, 112 P 886 Wilicos
v Edwands 142 C 435 113 P 25%
Mogs v Smifth 17! C 277 155 P @
error dizsmd 246 US 654, 62 [ Ed 923,
32 8 Cr 133; Froeman v Glenrr County

514

Ted O 784 C 308 [9¢ P 205 Keanse
v Rargy 250 O 684 297 P 62 77
ALR JIET Southern Service Co. v
Log Angeley Coumiy 15 C2d 1, 97 B
883

Theve i3 ra vested right in a statn.
tory peusity until it hsa boen reduced
re judgment, and the repeal of the
satute giving the right (0 recover such
B penaity, before it is enforced, de-
sroys the rigli and prevents any fur-
ther presecotion of litigation pending
for its enforcement, unless there is »
saving clause in cespect of penaliies
that have been incurred. Anderson v
Byraer 122 C 272 354 P 821 Hall v
Toltnan 135 C 3175 67 P 139 Lemon
¥ Los Angeies T R Co 38 CAZd
8198 102 P2d 187

13 Cod Jur 3d
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saving clause® The justificaticn for this rude is that stetutory
causes are pursued witl the foll realization that the legislature
may abolish the right fo recover at any dme® Thus, it is not a
violation of due process for the legisiature 10 attack the evils of
unfoundsd litigauon by abolishing purticukar causes of action,
such as alienation of affections, crimini! conversatioa, seduction,
and breach of promise to marry.™ :

Like a common-law Caust of action, & judgment is such a
vested right of property that the legistature cannot, by @ retroac-
tive law, either destroy Or diminish its value in any respect.”
However, a party in whose favor 2 judgment hes been rendered
has no vesied right in it pending an appenst.®

What has been said with respect o vested rights in causes of
action applies reciprocally 1o substantizl or absolute defenses to

such causes.® For example,

& statuie that deprives smother of an

existing defense to & claim, such aa the defense of the siatute of

limitations, retroactively impairs

vested right and is invalid.

Where the statute haz not yet run, it may be validly shortened or
extended as 1o existing cisims,® bul, whete it has already run, the

defense of the statate is & vesied right,

89, Kreuse v Raaty 210 C 544, Fy k)
P62, 77 ALR 1347,

Annotation: Retrospective effect of
statute relating (o causes of sction for
death, 77 ALR 1335

Lew Aeview: 18 CLR 311 {analysis
of Krause v Rarity)

80. Cullct v Alivto 210 € a8 200 P
438

61, Wemer v Southern Cri Associ-
ated Newspapers 35 Cid i24, 216 Fd
425 13 ALR2G 252

Annotation: Constitutionality of stat-
utes abolishing civil acuons for shigna-
tion of afections. criminal convena-
tions. seduction, and breach of promise

13 Cal Jur 3d

gnd the legislature cannot

to marry, 138 ALK 617, 618, o 167
ALR 235

53, Berreit v Superice Court i
CA E57, 286 P #43; Kendali v Kendall
122 CA 397, 10 P2d 131, ovrid on
other grounds Rosher v Superior
Court 3 {22 556, 71 P2d 918,

&3, Peopic v Friskic 26 C 135 Tu-
iare Irrig. Dist. v Supenior Court 197
649, 242 P 725

84, Morris v Pacific E R. €o. 2
CM?M#JMZ?&;BNW#?W
5 Cad 226, 56 P2 712

Ancotatior: Cheracter of dedenses
that may bs cut off by rerrospective
fegisletion, 113 ALR 768

£8. 5276, infra.
515
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remove the bar and destroy the defense retroactively.®™ And where -
the law at the time of an gatomobile acciden! made viclation of

the speed iimit contributory negligence per sc, barring recavery,

aid after a suit was commenced an amendment made such

v-olation only prima facie evidence of neghigence, the amendment

cuuld not be applied to :he pending action, for it would deprive

the defendant of a pood defense ™

66, Davis & MeAlifisn v Indusiriat
Aced. Com. 192 ¢ 531, 245 P 1008, £5
ALR 1095

87. Morris v Pacifc K R Co 2
C2d 764, 43 P24 275,

518 ' . 13 Cal Jur 3d
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EXHIBLT TV

[Flcurncy v. State of California, 230 C21.24 at 530-537 (1964))

® ¥ * # *

Oar guoosdion parrowk to the detoruninaiion of whether
Government Code section 5254 can Bo amid to deprive plain-
tiffs here of o vested right.

[8] First of all, uec of the fern: © vestod right' as a term

of approscl to problomn settiomen! is pot heipfab The term

1 g ceonstussry? AL reht ds vested when it has been so

. far perfected that it cuanct be teken sway by statute.” {8ee
Hochman, The Supreme Cowrt and the Corstitutionelily of
Retroactive Legislution (1960} 73 Harv.I.Rev. 692, 606, 698.)
It 15 said in Milter v, MeKenna, 23 €a).8d 774, 783 [147 P.2d
5317: ‘. . . {A] vested right, a3 that terin is used in rela-
tion to constitutional gusrscties, jmaplies an interest which
it in proper for the state to recognize and proteet, and of
which the individuat may neoi he deprived arbitrarily without
injustice, The quewtion =f what sonstitites such & right is
sonfided to the conris '’

[18] The courts have not exercised that crdrogied power
to declare that Truislation modifyving (or even wiping out)
exinting rvights ig alwavs invalid. (See citations, {afra.)
There hes ot even been uniformity of decision under the
snme facts, {(Seo, 62, instanves noted and cases cited, Bryant
Qrith, Retrogettve Lame and Yaosied Rights (1827) 5 Texas
L.Rev. 231, 237940}  fir Cabfornia. in 1930, in Callel v
Abinta, 210 Cui, 63 [290 P. $38], the Bupreme Court denied
retrogvtive appiieativn to the then vew California “‘guest
Iw" bat e s doing mads g distinetion between statutes
retroactively affecting commen law rights and those affecting
rights hased upan statule, the vonrt suying. the formuer were
Seegted ! but stated on papes AT-88: “[A]L statutery renre-
dics are paesied with fulf resiization that the lepislatare
may aholish the cighl to reccver at any time”" (Citing Pol.
Code, § 327, now Gov. Cnde, §9606.) Other eases holding
statutory rights o be “unvested™ wod common law rights to
Y Cvewted " have b ealleetsd by Professer Van Aletyvne.
(Op. eit., pre. B26-52T0 ¥n Hrause v. Rarity, 210 Cal. 644,
(281 P, 62, 77 AJWTR 10871 & wrangful death case, it was
hold that the then newly enazied puest Iaw was not intended
tn hnve retropetive sppliceling. As dietum, however, the
eonrt wsserted fon b0 654) that ked the law been infended in
appdis Vi eauses of nobian airendy gecracd of the time of ennel-
e 2, HEe Begsletnee wendd have been nnrestrained by con.
sHgnGnual haurriers ' Trom shengating the right of recovery,
heeanse 8 citse of action for wrongfn! death is statutory,

Here ton 6 wronght ddeath aetion is invelved, and sinee,
fr Caliloriie, sesponsibitity for defeetive publie property
rests upan statite, lHakility might be said to be statatery in
4 donhle senss. Hat resting desision upon the distinetion
hetween statidory sl somnon las rights is neither justified



532 Frovasor r. Seamy op Catrorsia [236 C.A24d

by reason ner rule The distinetion is hased upon rickety
reagoning beeause persons ret no mors nor fess in relianee
- upon established rules of the common law, or in expeetation
that they will remein unchanged, than they do upon rtatutes,
in Wells Fargo & Co. v ity & County of San Franrisco,
a9k Cal.2d 37 [152 P.2d 623, the roart, without making any
Jistinetion between vights baked npon statnte arnil thoue based
upon common law, held that & tetroactive statute purporting
to command & mandatory dismissal of action pending five
vears (Code Civ. Proc, § 583} eonld not constitutionally be
applied to cut off a statutory tax refund action. Alse in
Wezler v. City of Leos Angeles (1852} i10 Cal.App.2d 740
[243 P.2d 868] (hearing by Supreme Court denied ), a wrong-
ful death setion brought under the Publie Liability Act (and
therefore doubly dependent upon statute), it was held that
a statutory amendment requiring thet the uniural father,
although divorced, be joined as & plaintiff to a wrongful death
action could not apply to a eanse of action averned when the
statute was enacted since ‘it is not within the power of the
Legisinture to jmpair such veated right'*—that such would
be n violation of due process.

Legal writers, studying the ‘pultivarioua’’ cases in which
the problem of eonutitutione!l veraos uneonstitutioual retro-
activity has been considered, have frequently scught some
formuls by which the question ¢an be determined. Their
study hes included both ceses where the retroactive legik-
jation affected presxisting contracta and causes of action
sounding in tort {and the two from the standpoint of our
problem here are treated as bring indistinguishable.) Unani-
mously, it seems, the conclusion has been reached that no
definitive rule & pussible. (See, e.g., Bryant Bmith, op. cit.,
pp. 247-248; W, David Slawson, Conabiéndionnl and Legie-
lative Considerations in Retroactive Lawmaking, 48 Cal.L.Rev.
916, 251; Hochman, op. cif., p. 695; Robert 1. Hale, The
Supreme Court and the Controct Canse: T11, 51 Harv.L.Rev.
852, 872.892.) And we can find none stated in the cases
examined. Hach decision, howsver. appcard to rationalize
its nagerted rule on some basis and these bases are sugeeptitle
t0 statement in terms of poliey factors, the expression "of
which by Mr, Hochman (op. cil., p. 697} we Beeept BY Work-
able: . .. These factors are: the nature and strength of
the policy intercat served hy the statute, the exient to which
the statute modifles or abrogates the psserted preenactment
right, and the nature of the right which the atatute alters.”
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In digeussing the firgl factor, Ameng s mamber of saees
congidered s Kome Bldy & Togn stear. v, Bladsdel, 200 T8,
398 [H4 5.0 235, V8 LUES. 13 85 A LR, 145811), upholding
the Minnesotn Morfrage Moratorinvm Faw, born of the deprea-
sion, which exterded mortrage redempiion periode and per-
mitted the owner o remigin in pocsession upen payment of
rogsongbie rentals, The Tiniied Siates RBupreme Conrt (per
Chief Justive Tuehos) held thet the law was neither an
impairmeni of contrsel wor & vieletion of due process nor
of equal protection; that it wes & valid excreine of the police
power having for g Justifieaiion & reriocs emevgeney, That
case typifies an instaner where 'sirength of policy intorest
servad " war & lector sirouly o be weighed in faver of a
roling of sunstibutions) retrosetivity, [ Her conupent on Bleds.
deil in Clorming Fuspilul Dist v, Supevior Court, sepre, 57
Cal.2d 488, 435,

The factor entitled *‘the extent to which the statute modi-
flen or abrogates the seseried preepactment right®' includes
distinctions gometitnes made by the couris betwesn statutes
affecting remedivs and those affecting vights, Of rccurse, the
removal of sll, or substantially sll, of an individuai’z reme-
dies for eoforcing a right would hevwe the same practical
effect as destraving the righi itwell *'Remedien are the life
of rights.”’ {Ses Bryant Bmith, ap. oft.. n. 242, quoting Jus-
tice Bradley in Camphell v, iTsll, 135 118, 620, 631 [§ 8.0
%09, 29 I.Ed. 483 48213 But thers are meny insthnces
(and we beliove the caxe 1t benek is one of them? where
the gtatute restriets the presfireciment rights to a lesser de.
groe and a vourt will cousider the extent of such restrictinn
in the weighing of all factors, Effeetually this was done by
the TTnited States Supreme Court in Hewme Bldy. & Loas Assn,
v, Bloisdell, supra. 1t was alse ihe basis of our Baprese
Conrt's holdinge, in Coraing Heepited st . Fuporior Conrt,
supra, 57 Cal2d 433 that the wmeratoritan legisiation was
conatitutional.

The thied fartur, “the hature of the right which the stainie
alters, "' has referanes 4o the degree to vhich 8 igh! has been,
and esubd be, pserted nod snforeed, prior o the enpebmont of
the stetute. In thig ealegory there Jx o bo monsidered the
clement of feelianes,”” Coaxnertalbat” wnd Usiprorise”” Iy
faet it bas bea seserted by sune writers that it s upon the
sole question of whether or not these g heen relinnes upon,
ar the rewsopable expecietion of e continsuees of, preexist.
ing law hat conziitutioeaiiy of robrcactive egisfation dr-
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pends.  (See: Ray A Brown, Vestcd Rights and fhe Portal-
to-Portal Act (1048) 46 Mich LR, 724, 746, 752-753.) Apropos
this discussion are the so-called ' windfall™ vases roferred to
by Professor Van Alstyne (op. eft, p. 3231 slthough the term,
perhaps, bay unfortunete conmotations -

Hluetrative of the effeet w be miven e faclor now under
discussion, in fact to all three faetors, is Moss v. Hawasion
Dredging Co. (9th Cir. 19511 187 B2d 492, Phere eertain
**walking bosses und warehousemen’” sned their smplevers for
overtime compensation in 32 actions! The actions were predi-
cated upon plaintiffs’ interpretation of 4 section of the Fair
Laobor Standards Act which they alluged showld be construcd
(effectually) to allow overtine on overtitne. While the setions
were pending the Portal-to-Portal Act of 1947 was chacted by
- Congress. After trisl, but befure decision, the United States
Supreme Courl in Bay Ridge Operating Co. v. Aaron, 334
U.B. 446 {68 8.Ct. 1186¢, 52 L.Ed. 1502], upheld plaintiffs’
contentions as to how overtitne shouid be computed. There-
after (and still before judgment) Cougresy passed Public Law
177, popularly known ag the *‘Overtiine-on-overtime™ Aet in
which the contentions of the defendant employers in the peng-
ing litigation as regurds the proper construction of the plain-
tiffa’ righta under their contract with the employers were
sustained. The provision was made retroactive. The court in
the Moss case (per Judge Pope) held that retroactive applica-
tion' of the new law was not & violation of due process.

Exacept that private sutilies only were there involved the
Moss case is not dissimilar to the cese at bench.®

(117 We now apply these policy tactors to the case before
us, discusaing ench. separately and then weighing them to-
gether to reach a decigion on this guestion. We consider first
the natare and strength of the publie interssi served by the
1963 legisiation,

No one will quibble that Muskopf and its eompanion, Iip.

¥The distinction-—ithe fact that bara we des) with the modifieation of
an individual's right agsainst. the state, has beenn made tho basis of differ-
entintion {in favor of the former) im some cauen, (Ees .., Normos v,
Baoltimors ¢ OMio BB. Oo, 204 T.B, 240 {55 B.Ct. 407, 1% L.Bd. 885,
95 A.LR. 1352).) Howerver, thess cuses umvally Lavs been '*contract
impuirment’’ essos where the *‘immotality’* and obvicis unfairness
whick uttach to laghalative abrogetivn of prosaisting eontracts solemnly
enteted Into were invoived. In cases invciving the state’s tort Babitity
uhdet the cifcomstances prosent hove, the sense of shocking immorality
disappenrs. In faet, it wonld seem the Laglalatuse ehould be 1iglvmn
greater Jeewny in modifying rights ngaoinat the government bocanse ofs
the poblic interest ia the macoth functioning of the govarament.'’ {Hee:
Hoehman, op. oit., p. 788.) .
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mon v, Brisbans Elementory Schost Digt., 556 Cal.2d 224 [11
Cal.Rptr. 97, 359 P.2d 465], brought problems of magnitude
1o governmental administration. The Supreme Coutt recog-
nized this in ite discussion of the moratorium legislation. of
1961 in Corning Hospital Dirt. v. Supertor Court, supra, 67
.- (Cal2d 488, .
’ As we pointed out in Ferreira v. Barkam, supro, onfe, at
page 136, the common law is not static. Yet in California in
the field of governmental tort liability (except in the instances
where it had attained some measure of fluidity by legislative
enactment), it had remained so for more than & hundred
years, this becsuse the doctrine of governmental immunity
shad been w0 firmly fized that there had been no opportunity to
apply common law prineiples. If Muskopf had been decided
in the early period of our state’s history, growth of cane-made
common law ss applied to tort liability of public entities could
have kept pace with the growth and complexity of the prob.
lems of these agencies. When in 1981 the shield of govern.
mental immunity was sbruptly removed, California appar-
ently being the pioneering state in this regard, a problem of
immediacy was presented. There hiad been a century-long
gradus! whittling away of various imriunilies, some throngh
leginlative enectment (eg., Public Lisbility Act of 1923},
same through case law (e.z., the '‘public nuisance’ extenzion
—aoe Vater v. Coxnly of Hlenn, 49 Cnl.2d 816 (328 P.2d 86])
a1l aimed &t the same goal--but ieisnrely paced. When sud-
denly the posl was attained by Muskopf, the decision as stated
in the Corning Hospilal case, supra, 5T Cal.2d at page 496:
“inevitably . . . had far-reaching consequencen’ and the
court in Corning {on p. 495) recognizes that legislative review
of the many statutory provisions enaetsd on the basie of pre-
vxisting law and perheps new legislation would be necemary.
The 1963 legisletion, a pendoet of the California Law Revision
Commission, its rescarch consultant Professor Van Alstyne
and ite staff, is the result. Its very comprehensive seope is it-
self proof of the magritude of the job of bringing the gears
of governmental administration into mesh with the modern
common law tules of tort liability in compliance with the
mendate of Muskopf.

The great public interest rerved hy the performance of this
task cannot be gainsaid; nor do we believe thet the giving of
retroactive application to the aecomplishiaents of the Legisla-
ture is not # ponderable consideration. True, if the legisla-
tion were to be given only progpective operation, statutes of
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limitation have, as regards unfled elaims, slready barred most
actions and will shortly bar all. {Gov. Code, £§ 911.2, 9114
and 912.) 'We have no atatistics on the size of potential un-
barred claims and complaints now pending, but ever in the
reatricted fleld of tort claims for sllegedly dangerous public
property, when one coasiders the hundreds of thousands of
miles of public roads and the countless nambers of other public
properties, the exposure of public entitivs to lability under
preexisting causes of action must be sonaidered.

Government Code section 835.4 is, a8 stated above, the only
provision of the chapter, “*Dangerous Conditions of  Public
Property’’ (Gov. Code, §.830 et seq.) which modifies plain-
tiffa’ preexisting rights and is therefore the only one which
must be considersd in determining the constitutionality of

retroactive application. In piving that consideration, and in -~

weighing the factor of the strength of the public interest, we
are impremsed by the Law Revision -Coramission eomment ap-
pended thereto (quoted, anie, p. 520). It notes that govern-
ment cannot *‘go out of . . . business.”’ Uplike a private en-
tity, it cannot quit building and maintaining highwsys and
other public properties because of its expasure to liability
for payment of damages for injuries sufferod by individuals.
Nor are its tax-raised funds inexhaustibie,

We consider the next element: The extent ta which the
preenaciment right has been affected. We point out that in
this case the effect has not been great. Under the section we
are dissussing the limit of the relief given the public entity
is provision for a defense against the cause of xetion if, and

~ only if, it can sustain the burden of proof, satisfying the trier
of fact that  failure to remedy the condition alleged to have
eaused injury was not unremsonable, applying the statu-
tory test. As we ses it, the Legialature in fixing this Ymita-
tion was doing no more than establishing the ground rules
under which &8 cause of astion could be proved. _

And lastly we consider the ‘‘nature of the right which the
statuts alters.’" We have shown sbove that under the common
law, and disregarding the question of governmental immunity,
liability of publis entities in the feld relevant to thir suss has -
always been extremely limited. And desonse of governmental
immunity, reliance upon the preexiating right was nil—until
Muskopf, To state the proposition that because the rule of
Muskopf rejocted the shield of governmental immunity retro.
actively the shield never existed in to state arrant nonsenss—
when the statement iw applied to an individual’s expectations
and the element of ‘'surprise’’ which, as has been pointed out
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above, is one of the principal bulwarks of the cases holding
retroactive legislation to be invalld, (Bee Kolromakie v.
City & County of Son Prancisco, 192 Cal. App.2d £24, 632
[123 Cal.Rpte. 709].) A right well recognized by common
law may be said to be relicd upon and the activities of in.
dividuals to be carried on in expectation of the continuation
of the.right so that its abrogation or ever itsa modification is
“‘surprise’” legialation. But piaintiffs here acted with no snch
expectation or reliance,

Regardiess of whether the rule of Mmknp_f may be p:-operly
characterized us B ‘‘windfell'’ it is certain that between the
date of the aceident, November 14, 1955, and the Huskopf ‘de-
ecision Do recoghized cause of action existed,

Grouping together the three factors, upon the mmauqn of
which constitutiens] retroactivity dependx we find here legin.
lation wherein public interest is great and such interest at.
taches importantly to its retroactive applicauon We weigh
this against 2 right which has not been, in cur estimate,
grievously impaired. And also, ‘28 & part of the weighing
process, we dea! with a right which only existed through the
retroactive application of Muskopf, The reguit of this weigh-
ing tips the scales to require our decision that the legislative
declaration of retroactivity (Stats. 1969, ch. 1681, § 45) is not
unconstitutional—aa apphcd ta the facts and provmmns ‘of the
1863 legialation here involved.




